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Institute Examination in Law
By Spencer Gordon
[The following answers to the questions set by the board of examiners of the
American Institute of Accountants at the examinations of November, 1925,
have been prepared at the request of The Journal of Accountancy. These
answers have not been reviewed by the board of examiners and are in no way
official. They represent merely the personal opinions of the author.—Editor,
The Journal of Accountancy.]
EXAMINATION IN COMMERCIAL LAW
November 13, 1925, 9 a. m. to 12:30 p. m.
Correct answers to each question in group I will be awarded 2 points; the ques
tions answered satisfactorily in group II will each be entitled to 10 points.
GROUP I

Answer each of the following ten questions by “Yes” or “No”:
1. Is a compromise with creditors a sufficient consideration for a contract?
2. Is an instrument made payable to “James G. Kelly or Charles Perkins”
negotiable?
3. Is it possible for a partnership to exist between parties who do not consider
themselves partners?
4. Can a promisor assign his liabilities under a contract?
5. Will the discharge in bankruptcy of a surety on a bond release him from
liability to his co-surety who has discharged the bond liability upon its accrual
subsequent to the discharge?
6. Can a corporation be organized without capital stock?
7. Can a man who pays $400.00 offered and accepted in discharge of a debt
of $500.00 be held liable to pay the balance?
8. Is a party who purchases a past due note a “holder in due course”?
9. Can execution on a judgment against a copartnership be immediately
levied on property of one of the partners?
10. The drawer of a cheque has it certified and delivers it to the payee. In
the afternoon of the same day the bank fails. Can the payee collect from the
drawer?
Answer:
1. Yes.
6. Yes.
7. Yes.
2. No.
3. Yes.
8. No.
4. No.
9. Varies in different states.
10. No.
5. No.
GROUP II

Answer eight of the following questions, giving reasons for all answers:
1. Name four vital elements of a valid contract.
Answer:
An agreed valid consideration; an expression of mutual assent of the
parties to a promise or set of promises; parties of legal capacity; and the agree
ment must not be declared void by statute or common law.
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2. A corporation bankrupt has assets converted into cash by the trustee
amounting to $285,000. There is outstanding $100,000 of common stock,
$50,000 of preferred stock. Corporate bonds total $75,000, taxes owing
amount to $8,000 and claims of creditors aggregate $150,000. How will the
cash be distributed?
Answer:
The bonds, taxes and claims of creditors in all aggregating $233,000
will first be paid. This will leave $52,000. How this is to be divided will
depend upon the certificate of incorporation and stock certificates. It is quite
customary to have the assets payable first to the holders of preferred stock.
In that case they would get $50,000 and $2,000 would be divided pro rata
among the holders of the common stock. In the absence of an express pro
vision, however, the $52,000 would be distributed pro rata among the $150,000
holders of the combined common and preferred stock.
3. A retail furniture dealer has a business with customers throughout a
certain county, but makes no sales outside that county. He sells his entire
business and agrees with the purchaser that for a period of five years he will
not engage in the furniture business anywhere in the state. Is such agree
ment enforceable under common law?
Answer:
Under the early English common law such a contract would be void as a
restraint on trade. The present rule is that it is only void if it is an unreason
able restraint. If the agreement had been not to engage in the furniture
business anywhere in the county it would undoubtedly be valid as a reasonable
restraint of trade and one which was necessary in order to sell the goodwill.
Probably the same holding would be had in spite of the fact that the agreement
covers the entire state. If, however, the agreement covered the entire world
it would be unreasonable and void.
4. Give four powers possessed by a corporation that are not possessed by a
copartnership.
Answer:
Limited liability of stockholders; legal entity and continued existence in
spite of death of stockholders; power to own; power to sue and to be sued.

5. Write a form for a negotiable instrument, pointing out each essential
element therein.
Answer:
January 1, 1926. Four months after date, I promise to pay to the order
of John Smith $100, with interest at 6% per annum. (Signed) William Brown.
The essential elements are as follows:
(a) It is in writing.
(b) It is signed by the maker (William Brown).
(c) It contains an unconditional promise to pay a certain sum of money
($100 with interest at 6% per annum from January 1, 1926).
(d) It is payable at a fixed future time (four months after January 1, 1926).
(e) It is payable to “order” (to the order of John Smith).
6. Geller owed Gordon $650, which was past due. After some negotiation
between the parties as to payment Geller offered $150 and an automobile worth
approximately $400 in full satisfaction of the debt. Gordon accepted. Was
the debt discharged?
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Answer:
The debt was discharged. This question differs from question 7 in group I
in that the value of the automobile is not liquidated or definite in dollars and
cents. Where something other than money is accepted the law will not look
into the adequacy of the consideration.
7. Have special agreements between partners as to partnership affairs any
effect upon contracts between the partnership and other parties?
Answer:
Special agreements between partners as to partnership affairs have no
effect upon contracts with other parties unless the other parties have notice of
the special agreements. The other parties can assume that the usual relation
of partners obtains.
8. What are personal defenses to a negotiable instrument? What are ab
solute defenses? To whom are these defenses available?
Answer:
Personal defenses are those which are cut off by the transfer of the
instrument to a holder in due course. Absolute defenses are those which can
not be so cut off. An illustration of a personal defense is where a note was
procured by fraud of the payee. The maker might defend on that ground, but
if the note was transferred to a holder in due course the defense would be lost.
An example of an absolute defense is forgery of the name of the maker.
9. Explain the following: bill of sale, statute of frauds, stoppage in transitu.
Answer:
A bill of sale is a writing signed by the seller of personal property describ
ing the property and giving the terms of sale.
The statute of frauds provides that certain deeds, contracts and conveyances
must be in writing in order to be valid. It differs in various jurisdictions but
generally provides that no estate in lands (except short leases) may be created
except by deed, and that contracts of suretyship, contracts of sale of lands,
contracts not to be performed within a year, contracts for the sale of goods
above a certain price and contracts in consideration of marriage must be in
writing.
Stoppage in transitu is the right of one who sells goods on credit to recover
possession of such goods while they are in the hands of a carrier or middleman
in transit to the consignee or purchaser in case the purchaser has become
insolvent.

10. What is the cumulative system of voting by stockholders and what are
its advantages?
Answer:
Under the method of cumulative voting each stockholder is entitled to as
many votes for directors as equal the number of shares he owns multiplied
by the number of directors to be elected. This enables minority stockholders
to elect a minority of the directors.
11. What is a common carrier? A bill of lading? Is a bill of lading ne
gotiable?
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Answer:
A common carrier is one who undertakes for compensation to transport
such persons, or their goods, as choose to employ him.
A bill of lading is a writing issued by the carrier to the consignor consisting
of a receipt for the goods and an agreement to carry them from the place of
shipment to the place of destination. A bill of lading is not negotiable as is a
draft or note. In practice it passes from hand to hand, to some extent repre
senting the goods.
12. What is meant by affiliated corporations under the income-tax law?
Answer:
Two or more domestic corporations are deemed to be affiliated (1) if
one corporation owns at least 95 per centum of the voting stock of the other
or others or (2) if at least 95 per centum of the voting stock of two or more
corporations is owned by the same interests. A corporation organized under
the China trade act of 1922 shall not be deemed to be affiliated with any other
corporation within the meaning of this section. A corporation entitled to the
benefits of section 262 of the revenue act of 1924 is treated as a foreign cor
poration for purposes of affiliation.
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